State v. Giovanni Respondent\u27s Brief Dckt. 43195 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
10-16-2015
State v. Giovanni Respondent's Brief Dckt. 43195
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Giovanni Respondent's Brief Dckt. 43195" (2015). Not Reported. 2404.
https://digitalcommons.law.uidaho.edu/not_reported/2404
 1 
LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
P.O. Box 83720 
Boise, Idaho 83720-0010 
(208) 334-4534 
 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
 
LORI A. FLEMING 
Deputy Attorney General 
 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 
          Plaintiff-Respondent, 
 
v. 
 
POETRIUS C. GIOVANNI, 
 
          Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 
          NO. 43195 
 
          Kootenai County Case No.  
          CR-2014-21814 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Giovanni failed to establish that the district court abused its discretion by 
imposing a unified sentence of six years, with two years fixed, upon his guilty plea to 
grand theft? 
 
 
Giovanni Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 Giovanni pled guilty to grand theft and the district court imposed a unified 
sentence of six years, with two years fixed, and retained jurisdiction.  (R., pp.51-53.)  
Following the period of retained jurisdiction, the district court suspended Giovanni’s 
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sentence and placed him on supervised probation for three years.  (8/13/15 Court 
Minutes (Augmentation).)  Giovanni filed a notice of appeal timely from the judgment of 
conviction.  (R., pp.54-57.)   
Giovanni asserts his underlying sentence is excessive in light of his mental 
health issues, employment history, and “lack of harm to the victim.”  (Appellant’s brief, 
pp.3-6.)  The record supports the sentence imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
The penalty for grand theft is not less than one year, up to 14 years in prison.  
I.C. § 18-2408(2)(a).  The district court imposed a unified sentence of six years, with two 
years fixed, which falls well within the statutory guidelines.  (R., pp.51-53.)  
Furthermore, Giovanni presents a risk to the community in light of his continued criminal 
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offending and ongoing dishonesty.  Giovanni’s criminal record includes three felony 
assault convictions – one of which was amended from rape – a conviction for burglary, 
and multiple charges for which the disposition was not reported or filed, including 
charges for a fourth felony assault, misdemeanor assault, possession of a firearm, and 
three separate theft offenses.  (PSI, pp.4-6.)  At sentencing, the district court set forth its 
reasons for imposing Giovanni’s sentence.  (Tr., p.36, L.1 – p.38, L.21.)  The state 
submits that Giovanni has also failed to establish an abuse of discretion for reasons 
more fully set forth in the attached excerpt of the sentencing hearing transcript, which 
the state adopts as its argument on appeal.  (Appendix A.)   
 
Conclusion 
 The state respectfully requests this Court to affirm Giovanni’s conviction and 
sentence. 
       
 DATED this 16th day of October, 2015. 
 
 
 
      _/s/_____________________________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 16th day of October, 2015, served a true 
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic 
copy to: 
 
JENNY C. SWINFORD  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 
at the following email address:  briefs@sapd.state.id.us. 
 
 
 
      _/s/_____________________________ 
     LORI A. FLEMING 
Deputy Attorney General    
 
  
 
 
 
 
 
 
 
 
 
APPENDIX A 
 
 1  
APPEAL TRANSCRIPT 
36 
1 THE COURT: on the crime of grand theft, I am 
2 sentencing you to two years tixed, tour years 
3 indeterm inc1le , lolc1l or 5ix, dnd I'm convnitting you to 
4 the custody of tho Idaho State Board of correction 
S today; retain jurisdiction for up to a year. 
6 Recol!lfflend -· 1 don't know what to recommend. I think a 
7 reyuldr reldined jurisdiction is i n order, but you 
8 alMOst need what 1s called the sex offender Assessment 
9 Group but for a grand theft, and that's what my order 
10 says, to see it you can come t o some grips about 1~hat 
11 you've Jone. 
12 Leaving the issue of restitution open . order 
13 that you pay court costs in the air~unt of $240.50. 
14 Ordering that you pay the Department of correction the 
15 cost to prepare the PSI up to a hundred dollars . Give 
16 you credi t for 72 days time served , and you need to knO\~ 
17 you've got 42 days from today's date to appeal this 
18 decision. If you want to get a polygraph about this 
19 between now and when you ' re transported down to prison, 
20 I'd be interested in reviewing it, but I don ' t know that 
21 I'd believe the report of any polygraph test that you 
22 provided . 
23 I'm worried that you're a sociopath. Nothing 
24 in this presentence report -· well, I •• you are all 
2S over the place, taking responsibi l ity, not taking 
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1 will ever place you on probation. If you want to get 
2 honest about this, them thc!l'e • s hope for probation. 
3 while you ' re on this rider for the next six 
~ months or seven months, you need to know my expectations 
S when you come back. You can't be a disciplinary 
6 problem. I don't think you were out at the jail for the 
7 n days you were out there, so I don• t expect you to be 
8 a problem in prison. If you are, I'm not going to put 
9 you on probation. second, you need to come back and 
10 help me understand what the basis of your problP.m is, 
11 because 1 don't have any clue right now, and why you did 
12 this thing. I have no idea who I'm dealing with, and 
13 this presentence report tells me nothing essentially 
14 about that fact or ahnut r.har i ~suP, "Incl thrn you' vr got 
1S to convince me -- third, you 've got to convi nce me t hat 
16 you have a plan for supervised probation and how you' re 
17 going to be successful on that, If you need drug or 
18 alcohol help, whP.rP arP ynu going to !)Pt it? If 
19 you've -- you know, figure out what the cause of your 
20 dishonesty 1s and address 1t. l don'r. know what else to 
21 tell you. Any questions on behalf of the plaintiff? 
77 
23 
24 
2S Thank you. 
MS. Mr.GOVfRN: NO, Your Honor, thank you. 
TIIE COURT: On behalf of the defense? 
MS. MONTALVO: No 11uestiu11~, Yuur Huuor·. 
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l responsibi lity, you did it, you didn't do it. I have no 
l idea what to believe. well. 1 do have an idea of what 
3 to believe. If I thought that anything that you said 
4 today was truo, I probably would still 9ivP ynu thP. 
S benefit of the doubt, but there is nothing in the pol i cc 
6 report that adds up to your story. 
7 The fact that you have severe depression and 
8 bipola r di~ordP.r furthP.r rnmplic:atP.s the validity of any 
9 polygraph. I don't know when you stopped taking your 
10 medications for your mental health conditions, but that 
11 might have hnd something to do with your wi fc taking 
12 off. I don't know. 
13 losing your·· you said in your presentence 
14 report that you began taking your meds about three weeks 
15 before this arrest. You weren't employed, according to 
16 the presentence report, at the time of the offense, but 
17 you've said things today that are totally inconsistent 
18 with that. 1he PSI recommends a CAPP rider. I don't 
19 know why. There's no indication of drug or alcohol 
20 involvement. of course , I don't find this presentence 
21 report to be probably worth the paper it's wr.itten on 
22 because of your lack of honesty, so God knows i f you ' ve 
.::r.· 
23 got a drug or al cohol problem, but I'm going to sen'd you 
24 on a rider , and you can figure out whether· you want to 
25 get honest about this, and if you don't, then I doubt I 
1 
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THE COURT: we'll be in recess. 
MS. MONT At.VO: Your Honor, 1 f may? 
THE COURT: Yes. 
MS. MONTALVO: Mr . Giovanni Is informed me that 
She purchased a rental car. Ho's wondering how he's 
6 supposed to facilitate getting it back without getting 
7 charged, 
8 THF. COURT: r do not know the answer to that 
9 question. 
10 MS . MONTALVO: Thank you. 
11 (Matter .:idjourned) 
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